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This Proceeding grew out of the involuntary bankrupt

proceedings against the Silver City "Mercantile Co., Sam-

uel M. Nixon, Samuel Nixon, Lenmel "VV. Nixon and

James F. Lott^ which case was before this Court in the

year 1901, upon an appeal by Fannie J. Lott and Lemuel

W. Nixon, from tlie judgment of the lower court, adjudg-

ing them, together with the other parties bankrupts.

In re Nixon, 110 Fed., iV,VA.

In said case the judgiiieut of the U>wer court was re-

versed, and case sent back with instiaictious to dismiss

tlia petition of involuntary bankruptcy as against Fannie

J. Lott and Samuel W. Nixon, and thereafter Judge

Knowles, the then presiding Judge, caused to be duly

entered and filed a final judgment in accordance with the

decree of this Court (fiinal judgment of Judge Knowles,



p. 84 Transcript) and wherein Judge Knowles of the

lower court found, among other things as follows:

It is further ordered, adjudged and decreed that said

Fannie J, Lott and Lemuel W. Nixon recov^er of the

petitioners their costs and disbursements and counsel

fees taxed at four thousand five hundred and ten and

50-100 ($4,510.50) dollars, and that execution issue for

the same. (Page 86 Transcript.)

In order to more fully enlighten this Court upon the

facts affecting this proceeding it will be necessary to go

back into the history of the original case.

The petitioning creditors on the 20tli day of January,

1901, filed in the lower court, a petition wherein the name

of Fannie J. Lott was left out, and wherein they did not

seek to comiect her in any way with the bankruptcy pro-

ceedings ; that thereafter and on the 14tli day of ]\Iarch,

1900, (pp. 24 to 60 Transcript), they filed their amended

petition and for the first time named Fannie J. Lott as

one of the debtors against whom they prayed bankruptcy

proceedings.

That prior to the filing of the second jietition by the

creditors, the lower court on the 26tli day of January,

1900, issued to the Marshal a special warrant to take all

the i3roperty of the then named respondents, to-wit, Sam-

uel Nixon, Samuel M. Nixon, Lemuel W. Nixon, and

James F. Lott; that thereafter and on the 26th day of

January, 1900, the said Marshal took all the pro])erty of

all the respondents (pp. 72-73 Transcript) in said peti-

tion, including Fannie J. L-Jtt, who was the owner of the

Centei-ville store, where James F. Lott was working.
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Tliat after the filing of the amended petition there

were no further special warrants issued, or no further

bonds re(|uired, all contending that the original special

warrant and bonds were sufficient to hold tlie goods and

protect the resi)ondents therein.

That thereafter and on the 21st day of October, 1902,

Fannie J. Lott, Lemuel W. Nixon and John R. Bordeaux,

the assignee of a three-quarter interest in and to the in-

terests of Fannie J. Lott and Lemuel W. Nixon filed their

petition (p. 1 to 24 Transcript.)

Wherein they asked the Court to fix and assess the

damages of the said Fannie J. Lott and Lemuel AV. Nixon

for the taking of their goods, wares and merchandise un-

der order of special warrant issued to the Marshal by

the order of Judge Knowles, which said special warrant

is found on pages 71 and 72 of Transcri))t ; and that

thereafter the matter came on before the court, and after

presentation thereof by the respective counsel, the Court

entered ite judgment in said matter cUsmissing the i>eti-

tion and (juashing the citation, which said judgment is

found on })ages 121, 122 and 123 of the Transcript.

And that thereafter tJie petitioners filed in said court

a petition for a Writ of Error, which is found ui)on

pages 125 and 126 of the Transcri])t. and filed therewith

an assignment of errors, which is found on pages 127 and

128 of the Transcript, and at the same time filing a notice

that the said ]jarties would apply for a writ of error,

which notice is found upon page 129 of the Transcript,

and thereafter the C'ourt made its order that a writ of

error issue which is found ujxm page 131 of the Trans-
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cript, that there was a bond on appeal filed which is

found on page 132 of said Transcript, and therefore a

praecipe for transcript was filed, which is found on page

135 of tiie Transcript, and in accordance with said peti-

tion and orders of the Court the writ of error was issued

under the seal of the court and signed by the clerk of

the court, which is found on pages 137 and 138 of the

Transcript; and thereafter citation was issued in said

matter under order of the judge of said court, and there-

after the clerk's certificate was officially and regularly

attached to the said Transcript, which is found on jDages

142, 143 of said Transcript, and the proper endorsement

by the clerk of the Appellant Court was placed upon said

Transcript, which is found upon page 143 thereof.

Specifications uf Errors Relied Upon by the Appellant.

The Court erred in sustaining the motions of the re-

spondents herein to quash the citation and dismiss the

petition. (Transcript, page 122.)

The Court erred in not fixing and assessing the amount

of damages of Lemuel W. Nixon, Fannie J. Lott against

the bondsmen, a portion of which damages is due John

R. Bordeaux, as assignee of the interests of Lemuel W.

Nixon, and Fannie J. Lott.

ARGUMENT.

Taking up the first grounds of our specifications of

error, "that the Court erred in sustaining the motion to

"quash the citation and dismiss the i^etition."

The appellants in this «.:se contend that there is but

one thing to be done in a proceeding of this kind, and
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that is that where there has }>een a petition filed in invol-

untary bankruptcy and a final judgineut of the Court is

that the petition must fail or be dismissed as against

the parties sought to be adjudged bankrupts, or any of

them, that it then becomes incumbent upon the Court

when asked to fix and assess the damages occasioned by

the seizure, taking or detention of the property of the

parties adjudged not to be bankrupts.

Sub-division e, of Section 3, Bankrupt Act of 1898,

reads as follows:

"If such petition be dismissed by the Court or witli-

'' drawn by tlie petitioner, the respondent or respondents

"shall be allowed all costs, counsel fees, expenses, and

"damages occasioned by such seizure, taking or detention

"of such i-rojierty.

"Counsel fees, costs, expenses and damages sliall.be

"fi.xed and allowed by the Court and paid by the obli-

"gors in such bond."

Sub-division a. Sec. 09, Bankrupt Act of '98, reads as

follows:

"A judge may, upon satisfactory proof by affidavit

"that a bankrupt against whom an involuntary petition

"has been filed and is pending has committed an act of

"bankruptcy, or has neglected or is neglecting, or is

"about to so neglect his property that it has thereby

-deteriorated or is thereby deteriorating, or is about to

"thereby to deteriorate in value, issue a warrant to the

"marshal to seize and hold it subject to further orders.



-8-

" Before such warrant is issued the petitioners apply-

*'ing therefor, shall enter into a bond in such an amount

*'as the judge shall fix, with such sureties as he shall

''approve, conditioned to indenmify such bankrui3t for

"such damages as he shall sustain in the event such
'

' seizure shall prove to have been wrongfully obtained, '

'

In this case the bond was given as required by law. A
special warrant was issued as hereinbefore recited, and

the marshal took the goods of the petitioners herein and

converted the same and now they ask and in their peti-

tion ask that the Court, in accordance with Sub-division

e., Section 3, of the Bankrupt Act of 1898, that damages

occasioned by such seizure be fixed and allowed by the

Court, and a decree entered against the bondsmen,

which, in accordance with the order of the Court for the

taking of said goods was furnished.

We call the Court's attention to the judgment of the

Court, taxing the costs, disbursements and counsel fees

against the creditors who filed the petition. (P. 86

Transcript.)

The Court sjtecifically fixes in said order and decree

that the recovery for costs, disbursements and counsel

fees he against the petitwners who filed the petition, ask-

ing that Lemuel W. Nixon, Fannie J. Lott, et al., be de-

clared banki-upts and insolvents. There is no law for

such a procedure. The Court, upon application for costs

and attorneys' fees, entered its order as above against the

petitioners.

The only provision of tlio bankrupt act whereby one

against whom an involuntaiy petition has been filed, and
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who has been declared by the Court not to be a bankiuijt,

can recover costs, expenses, attoraeys' fees and daiiia^:es

is Section .">, Sub-division e., thereof.

If there has been, as the respondents herein will con-

tend, full satisfaction of the provisions of such Kection,

tlitn the appellants surely are in the wrong in tiiis ]no-

ccoding; but if there has not been a full satisfaction ot'

the provisions of said action, to-wit, the damages occa-

sioned by the wrongful taking of appellants' goods, then

we contend, the api)ellants are in the right.

Bankruptcy courts are courts of equity and in all the

reported cases they have endeavored to do equity as

between all parties interested. We take it that the pro-

visions of bankruptcy act must govern in the adjudica-

tion of any i)articular case. If tliere have been errors

connnitted by a judge and the bondsmen have not suf-

fered then we contend that the petitioners herein still

have tlieir remedy for damages against them. They and

each of them, wlien they executed the bonds as found in

the transcript, did so for the puri)Ose of guaranteeing

that the ])arties against whom the petition was filed,

would not suffer, provided, they were finally declared

not bankrupts or insolvents, and the decree of this Court

said they were not, and all tliey now ask is to be reim-

bursed for the damage done to them and their business.

The respondents in this niatter in their argument be-

low contended that the final judgment of Judge Knowles

as found on i>ages 85 and 8() of the Transcript was res

adjudicd. Our contentions aie and have been throughout

this proceeding that there can be no res ndjiidirafa so
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long as justice has not been done. The petitioning cred-

itors who filed their petition in the court below, entered

into the matter in good faith, making their affidavits as

by law required and furnished the bond as by law re-

quired, and then proceeded, through the marshal of the

court to take all of the property of Lemuel W. Nixon,

and Fannie J. Lott as the co-partnership property of

the Silver City Mercantile Co., Samuel W. Xixon and

Samuel Nixon. Their business was entirely destroyed.

Mr. Lemuel W. Nixon's business was situated in South

Butte; Fannie J. Lott's business was situated in Center-

ville, both in the State of Montana, and probably three

miles apart. Their credit was destroyed, their property

seized and converted, and the proceeds thereof dissi-

pated to the extent of over $6,000, by paying costs and

attorney fees of petitioning creditors in the bankruptcy

proceeding; then dare come into a court which has

equitable jurisdiction and say that we are estopped by

reason of the fact that Judge Knowles in his final decree

of the lower court allowed costs, disbursements and at-

torney fees in the original proceeding.

We say there is no estoppel against us so long as

justice has not been meted out by this court. How can

tliat be done ? Simply by allowing the lower court to

assess and allow the damages these parties have suffered

by reason of the wrongful taking of their goods and

merchandise and the destruction of their Imsiness, which

was all occasioned by the original petitioners when they

filed their petition asking l-.at these parties be adjudged

bankrupts and insolvents, i\nd taking all their goods and

destroying their credit.
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Those petitioners have, througli their acts, certainly

made Lemuel W. Nixon and Fannie J. Lott, bankrupts

and insolvents and how was the act performed? By con-

fiscation of their property and without right of author-

ity. There is no doubt that if tliis proceeding had been

instituted three or four years subsequent to the time it

was counnenced, the Court who iiandled this matter

would have not committed the error complained of, but

the bankruptcy act being a new act, there being no i)rece-

(lent to follow, errors were committed throughout the

>'arious Ju(hcial Districts of the United States before

the general orders were issued, whenever it was neces-

sary to interpret the various sections of the act.

Looking at the law as it stands and with the cases

which have been decided since the act became a law, and

since this case was first instituted in 191)0, it is plain

enough to see where the Court in this case erred. There

was hut one thing to do, and that was, and is, to fix and

allow the damages, and that said damages be assessed

against the bondsmen. That is a specific condition of

the act, and as we say, with tlie various cases staring us

in the face, and which were decided cases at the time, it

is iiard to conceive how a Court could, under any condi-

tion or circumstance, fix costs, disbursements and coun-

sel fees against the original petitioning creditors.

True, there were several cases decided, after the enact-

ment of the bankrui)t law, wherein this was done, hut it

was in an endeavor to justice between all ])arties

that costs, dislmrsements, damages, etc., were taken

against the creditors, and in cases where no bond had
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been filed but where the special warrant issued and goods

were taken.

In re Abraham, 93 Fed., 785,

In re Abraham supra, a sii^ilar action to this, the Court
•

assessed the damages against the petitioning creditors,

which is clearly in error, but error, which does not affect

the rights of the petitioners herein.

The respondents claim that we have received the bene-

fits of the judgment of the Court, to-wit, the amount

decreed to us for costs, disbursements and counsel fees.

If we did, we were entitled to them, as we are also en-

titled to the damages suffered by the unwarranted seiz-

ure and conversion of our goods, such interference was in

tliis case ruinous, and by breaking u]) the business of

Lemuel W. Nixon and Fannie J. Lott, made both parties

insolvent, and we are now seeking by the only available

weapon left, to regain our rights, to be put back as near

as possible in the position we were, when the marshal

unlawfully took all we had. The law. Section 3-e was

made for such cases as ours; it seems to have designed

to aft'ord a fuller measure of indemnity than is ordinarily

afforded in legal proceedings in the Federal courts, for

an unjustifiable interference with one's pi'operty, which

in this case, caused more ruin than a storm or fire. Cur

property was not only ruined, but worse, our credit, con-

sequently we were made paupers by the unrighteous act

of the creditors in this case.

The mere fact that the ( Ourt fixed our costs, disburse-

ments and counsel fees as c ontended by i-espondent does

not ])rec]ude the Ccmrt from assessing damages for the
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property taken, nor does it preclude the Court to set

aside the judgment if necessary, re-o]>en the case and

deal out justice.

In the absence of statutory prohibitions a Court of

Bankruptcy has generally power to amend the decrees in

its discretion.

In re Bimbei-o-. 121 Fed. 942.

In this case the .Court said: "Moreover, a Court of

** Bankruptcy has generally power like any other Court,

*'to anif^nd its decrees, in its discretion, at any time, in

"furtherance of justice."

In re Henschel, ll-t Fed., jx ^(iJ). the Court says:

The purpose of the present motion is to supply an

omission of the proper direction to the clerk relative to

the judgment entered on the mandates so that the suc-

cessful creditors can have the benefit of the decisions in

the ap])ellate court. The motion is opposed on three

grounds: (1) That it is inecjuitable to compel these

creditors to pay the costs of the litigation; (2) That it

does not appear on the record who composed the fii-m of

(). H. Hayes & Co., and that such a fact cannot be deter-

mined in this motion; and (3) that, as the term of this

Court during which the order sought to be amended was

made ended the Monday preceding the first Tuesday of

March, the ('ourt is witliout jjower to grant the relief.

The question as to t^.e propriety of taxing the costs

and disbursements on the respondents in the case has

been determined by the appellate court, and its decision

is binding here.
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2. It appears on the records of this Court by the proof

of debt filed before the referee on the 14th of May, 1901,

that 0. H. Hayes and Lambert Huntington composed the

firm of 0. H. Hayes & Co. No more complete and con-

clusive proof could be furnished than the sworn declara-

tion of the parties.

3. The question respecting the power of the Court,

in view of the lapse of time, is more serious. There can

be no doubt that courts lose control of their final decrees

after the expiration of the term during which they were

rendered, unless steps be taken during the term, by mo-

tion oi- otherwise, to set aside, modify, or correct them.

Phillips V. Negley, 117 U. S., 665, 673, 6 Sup. Ct.,

901, 29 L. Ed., 1013.

It is there said:

"In this country all courts have terms and vacations.

"The time of tlie commencement of every term, if there

"be a half a dozen in a year, is fixed by statute, and the

"end of it by the final adjournment of the court for that

"term. This is the case with regard to all courts of the

"United States."

117 r. S., 672, 6 Sup. Ct. 904, 29 L. Ed., 1013.

The terms of this Court as a district court of the

United States are fixed by statute. It is provided:

"Sec. 572. The regular terms of the district courts

"shall be held at the times and places following: In the

"southern district of New York, in the City of New York,

"on the first Tuesdav in tvt rv month."
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Hev. St. i)p. 98, 100.

In the bankruptcy act of 18()7 it was i)r()vided:

"Sec. 497;^. The district courts shall always be open

"for the transaction of business in the exercise of their

"jurisdictiT)n as courts of bankruptcy; and their power

"and jurisdiction as such courts shall be exercised as

"well in vacation as in term time."

Bev. St., p. 962.

In construing this section, tiie supreme court held in

Sandusky v. Bank. '2?^ Wall, 289, 292, 293, 2.3 L. Ed., 155:

"A i)roceeding in bankruptcy, from the time of the

"connnencement by the tiling of a ])etition to obtain the

"benefit of the act until the final settlement of the estate

"of the bankrui)t, is but one suit. The District (/ourt,

"for all the purjjoses of its bankrujjtcy jurisdiction, is

"always open. It has no se])arate tenns. Its proceed-

"ings in any ])ending suit are, therefore, at all times

"open for re-examination upon application therefor in

"an appropriate form. Any order made in the progress

"of the cause may be subsequently set aside and vacated

"upon proper showing made, provided rights have not

"become vested under it which will be disturbed by its

"vacation."

"In the present act the ex))licit language used in the

"act of 1867, to the effect that the court shall always be

"open, is not employed, but I regard the quoted language

"of Sandusky vs. Bank entirely ai)plicable.- The present

"act, in establishing the district courts as courts of bank-

"ruptcy, jjrovides tliat tliey shall exercise their juris-
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" diction 4n vacation, in chambers and during tlieir re-

" 'spective terms' (Section 2); 'close estates * * *

" 'and reopen them whenever it appears that tliey were

" 'closed before being fully administered' (Section 2, cl.

"8) ; 'set aside discharges and reinstate the cases' (Sec-

"tion 2, cl. 12); 'make such orders, issue such process

" 'and enter such judgments in addition to those speci-

" 'fically provided for as may be necessary for the en-

" 'forcement of the }jrovisions of this act' (Section 2, cl.

"15). And it is further provided that 'nothing in this

" 'section shall be construed to deprive a court of bank-

" 'ruptcy of any power it would possess, were certain

" 'specific powers not herein enumerated' (end of Section

"2), and that comi)ositions may be set aside within six

"months (Section 18), discharges revoked within a year

"after they have been granted (Section 15) allowed

"claims reconsidered before the closing of the estate

"(Section 57k), and, generally, the powers of the court

"are such to secure justice, that none other than an im-

"perative, unmistakable, and governing rule should be

"permitted to operate as a bar to equitable relief."

In re Haft'. 185, Fed., p. 713, the Court in construing

Sees. 8e and 69-2 of the bankruptcy act, 1898, say

:

"It is the obvious ])urpose of these two sections to re-

" quire indemnity to be given to an alleged bankrui)t be-

"fore his property shall be seized or creditors before

"there has been an adjudication of bankruptcy. With-

"out such indemnity a ]) rson not a l)ankrupt, or who

"has committed no act of bankruptcy, would not be ade-

"(luately protected. TTpon v. dismissal of the petition for
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"liis adjudication he could in an extreme case i)robably

"maintain an action for malicious prosecution, and re-

-cover in such action incidentally such damages as lie

"may have sustained by the loss of the use of his prop-

"erty pending its restitution to him by the receiver or

"marshal. It would also be open to him to apply to the

"court and obtain an order directing a restitution of the

"property to him. It is the purpose of the two provis-

"ions to S})are him the exi>ense and trouble of seeking

"either of these remedies, by requiring the party or par-

"ties who seek to dispossess him of his ])roi:)erty in ad-

"vance of an adjudication to furnish him with a security

"adeijuate for his complete protection. The two sec-

"tions are cognate, and evidence clearly the meaning of

"Congress to protect tlie alleged bankrupt from expense

"or injury in conseciuence of the seizure of his property

"when it may subsequently appear that the proceedings

"against him were unwarranted, and in this behalf re-

" quire that security be given by the adverse party at the

"time when an order is made ap])ointing a receiver or a

"wan ant is issued to the marshal."

In re Kaufman, 136 Fed., p. 2()6, tlie Court say:

"It is objected that, the term having passed, this Court

"has no power to amend the judgment. That such power

"exists, has been adjudged. In re Ives, 113 Fed., 911,

"51 C. C. A., 541, 7 Am. Bankr. R. 692, (decided below),

"D. C., (Ill Fed. 495, 6 Am. Bankr. R. 653) ; in re Lem-

"mon & Gale Co., 7 Am. Bankr. R. 291, 112 Fed. 300, 50

"C. C. 247; in re Mercur, 116 Fed. 655, 8 Am. Bankr.

"R. 275, affirmed in 122 Fed. 384, 58 C. C. A. 472, 10
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"Am. Baukr. R. 505; matter of Henschel, 114 Fed. 968,

''8 Am. Bankr. R. 201; Sandusky v. National Bank, 23

"Wall. 289, 23 L.Ed. 155.

"Contra in re Hawk, affirmed on appeal on other

"grounds, 114 Fed. 916, 52 C. C. A. 536.

"As already stated, the fact that a year has passed is

"not injurious to the creditors opposing this motion, in-

"asmuch as they had ample opi^ortunity to prove their

"claim, and nothing in the amendment affects it."

In re Ghiglione, 93 Fed., j). 187, the Court say in con-

struing Sec. 3e

:

"On careful consideration of the arguments of counsel

"on these provisions, I am of the opinion that the last

"paragraph of subdivision (e) as above ([uoted a])plies

"only to cases arising under the first paragraj)!! of that

"subdivision, and where the application 'to take charge

" 'of and hold the proi)erty of the alleged bankrupt'

"prior to adjudication has been granted and the bond

"given. The allowance of 'counsel fees' in addition to

"costs can rest only on express statutory provision. It

"is contrary to the ordinary federal ])ractice, and seems

"to have been designed to afford a fuller measure of

"indemnity to the defendant than is ordinarily afforded

"in legal proceedings in the federal courts, for an un-

" justifiable interference with his property. Such inter-

"ference may at times be ruinous, and by breaking up a

"man's business make him insolvent when he was not

"insolvent before. It is r.n available weajjou which may

"be misused, and is there! ore justly guarded by special

"]u-ovisions for the most (oniplete indemnity to the ac-
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**cused. Ordinan^ cases of involuntan- proceedings, not

"acquainted by such injurious interference, fall as re-

"spects costs under the provisions of Rule 34, which does

"not allow counsel fees in addition to costs.

"In the present case though an application was made

"for a receiver, the application was denied as unneces-

"sary; no bond was given, nor was any injunction issued

"interfering with the transaction of the defendant's

"business in the manner in which it had been theretofore

"carried on. Tlie motion for counsel fees must there-

"fore be denied, and the costs taxed under Rule 34."

In re Abraham, 93 Fed., p. 785, the Court there in its

attemi^t to do justice taxed all costs, counsel fees and

damage to the i)etitioning creditors.

In our case all the goods were sold by order of the

Court and about half of the i)roceeds used in pa^dng

costs, counsel fees of petitioning creditors and referee's

fees, but still the respondents herein, who were the bonds-

men of the petitioning creditors, say they are not liable

upon their bonds for the damage sustained by the appel-

lants, and why not' Simply because the Court in its

judgment upon the mandate from this Court included

therein an order that we were entitled to costs, disburse-

ments and counsel fees, nothing was said about damages,

and for this last reason we say the case has never got

outside the jurisdiction of the Court, and we are entitled

to have it fix and assess our loss.

Piankruptcy courts liave the right under Subdivision 8

of Section 2 to reopen an estate whenever it appears that

they were closed l)efore being fully administered.
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Take the position of respondent that the final judg-

ment of Judge Knowles closed the estate, what then f We
have shown, and respondent will admit that all the goods

of Lemuel W. Nixon and Faim^ie J. Lott were taken by

the special warrant; that all of said goods were sold by

order of court, and that the goods were never returned to

us. The answer is we have suffered damages, and under

Section 3e, we have a right to have those damages as-

sessed by the Court, and the Court has the right to re-

ojien the case and hear evidence as to our damage, and

say what we have suffered.

The bankruptcy court is a court of equity; there is no

conti'oversy on that point; tlien what should have been

done the Court will do.

In the case of Beach v. Macon Grocery Co., 116 Fed.,

p. 143, the Court holds

:

"The respondents heiein, the Macon Grocery Com-

"pany, Inman, Smith & Co., and J. Reginstein are taxed

"with the costs in this court and with the costs of the

"proceedings on ancillary bill to appoint a receiver, and

"with the costs of the receivership, including the com-

"pensation of the receiver and his expenses, to be ascer-

"tained and allowed by direction of the district court."

This is where the goods were taken and no special war-

rant issued, and no bond filed, but the Court in order to

do equity has taxed up all costs of the proceeding to the

petitioning creditors, showing that in bankruptcy })ro-

ceedings courts seek to do justice.

In re Williams, 120 Fut., page 36, the C-ourt therein

distinctlv holds:



"That in the absence of statutory provisions no coun-

"sel fees or expenses can be allowed."

And further holds:

"That under Sec. 3-e of the Bankruptcy Act^ 'counsel

"fees, disbursements, costs and danuiges may be

"awarded.' "

The appellants therefore submit that in this case there

is but one (|uestion before the court, and that is: Whether

or not, after a judgment has been entered, as was en-

tered in this case allowing costs, disbursements and coun-

sel fees, and no damages were allowed, can a court of

equity re-open the said case, and do justice to the party

who has suffered by reason of the wrongful taking, seiz-

ure and detention of their goods.

Respectfully submitted,

C. M. Parr and

• G. J. Langford,

Attorneys for Appellants.


